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Making, 7 ICC Rcd 5910 (1992), in this proc ding pro­
posed the substitution of Channel 246C3 for Cha ncl ~46:\

at Beverly Hills, and modification of the Station WXOF
construction permit to specify operation on Chanlel
246C3. [n addition to comments anti/or reply comments
from Heart of Citrus. Highlantls Media Company. Inc ..
Roper Broatlcasting. Inc .. WGUL-FM. [nc .. White Con­
struction Company. and Pasco Pinellas Broadcasting Com­
pany. we receivetl two cou nterproposals propos1l1g
upgrades at four communities. The first counterproposal
was filed Jointly by Sara,;ota-FM. Inc .. licensee of Station
WSRZ. Channel 292A. Sarasota. Florida. anti Gator Broad­
casting Corporation. licensee of Station WRRX. Channel
249A. \1icanopy. Florida. That counterproposal proposed
an alternate Channel 292C3 upgrade at Beverly Hills in
order to accommodate a Channel 246C2 upgrade for Sta­
tion WLVC. Channel 292A. Holiday. Florida. and a Chan­
nel 300A substitution for Station WLQH. Channel 247A.
Chiefland. [:Iorida. In turn. these channel substitutions
permitted the proposed Channel 29.1C2 upgrade for Station
WSRZ. Channel 2921\. Sarasota. Florida. and a Channel
247C2 upgrade for Station WRRX. Channel 249A.
Micanopy. Florida. Tbe second counterproposal was filed
by Heart of Citrus proposing a Channel 246C2 upgrade for
Station WXOF. The Report and Order upgraded Station
WRRX. Micanopy. to Channel 247C2: Station WSRZ. Sara­
sota. to Channel 293C2: Station WLVU. Holiday. to Chan­
nel 2-16C2: and Station WXOF. Beverlv Hills. to Channel
292C3. 1 The Dickerson Petition for Re~consideration is di­
rected against the Channel 292C3 upgrade at Beverly
Hills. 2

.1. In support of its Petition for Reconsideration.
Dickerson argues that the Channel 292C3 allotment at
Beverly Hills was made without notice. and that the allot­
ment poses an impediment to its efforts to increase the
operating power of Station WEAG-FM to 6 kilowatts.;
Moreover. Dickerson contends that there was no basis to

apply the spacing requirements of Section 73.213(c)( 1) of
the Rules with respect to the Channel 292C3 allotment
because only the Channel 2-16C3 proposal was filed prior
to October 2, 1989.'; We will consider these arguments
seriatim.

4-. The first argument advanced by Dickerson alleging a
lack of notice with respect to a Channel 292C3 allotment
at Beverly Hills is not well taken for two reasons First. as
noted earlier. the YOllee did. in fact. propose a Channel
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1. The Commission has before It the Petition for Re­
consideration filed by Dickerson Broadcasting. Inc.
("Dickerson"). licensee of Station WEI\G-FM. Channel
292:\. Starke. Florida. directed to the Report and Order in
this proceeding, 8 FCC Rcd 2197 (199.1). Sarasota-FM. Inc ..
Gator Broadcasting Corporation. and 1[eart of Citrus. Inc.
filed a joint Opposition to Petition for Reconsideration.
Pasco Pinellas Broadcasting Company filed an Opposition
to Petition for Reconsideration. Dickerson filed a Joint
Reply to Opposition to Petition for Reconsideration. For
the reasons discussed below. we deny the Petition for Re­
consideration.

1 In order to accommodate the Channel 2-17C2 upgrade for
Station WRRX at Micanopy. the Report <llld Order also substi­
tuted Channel 30fJA for Channel 2-17A at Chiefland. Florida,
and modified the construction permit of Station WLOH to

specify operation on Channel 30()A. In addition. the Report and
Order granted the Channel 292C3 upgrade [nr Station WXOF at
Heverly Hills in conjunction with the Channel 2-1hC2 upgrade
for Station WLVU at Holiday. These proposals were an "in­
compatible channel swap" as envisioned in .'dodlfication of F;!;!
Broadcast Licenses to Higher Class Co-Clwllnel or Adjacent
Channel, hO RR2d 11-1.120 (19Hh). Sel' Holiday. Florida. 7 FCC
Rcd 2557 (1992): see also Clincho, lirginia. h FCC Rcd 3732
(1991). As such. these nonadjacent upgrades were granted with­
out opening either proposed upgrade to other expressions of
interest.
2 The Channel 292C3 allotment at Beverly lIills does not meet
the 142-kilometer separation requirement no\>, set forth in Sec­
tinn 73.207 of the Rules with respect tn Station WFAG-FM.
Ilowever, we specifically stated in the H.eport <lnd Order that
because the petition for rule making propo,;ing the ClaS'; C3

upgrade for Station WXOF was filed prior to the October 2,
19H9. effective date of the new FM spacing requirement';. Heart
of CilrU" Inc. may avail itself of the former 13H-ki)ometer I'M
spacing requirement now ,et forth in Section 73.213(c)( 1) of the
Rules in regard to Station WEAG-FM.
.I In thi, regard. we note that a h-kilowatt operation for Station
WEAG-FM would result in additional service to approximately
2H.55-1 persons. while a ClaS'; C3 upgrade for Station WXOF will
re,ult in additional ,ervice 10 approximately (}q,HH-I per,;ons.
.; In addition to expressing its ,;upport for a blanket h-kilowatt
power increase fnr all Class A FM ,;tations, Dicker,;on addreo;se,;
the impact of existing !:M allotments at Kingsland. Georgia.
Five Point';, Florida, Cross City, Florida. and Pointe Vedra
Beach, Florida, on its efforts to increase operating power 10 h
kilowam. Neither these allotments nor the issue of a blanket
h-kilowatt power increase was before the Commission in MM
Docket No. 92-195. As sllch, these matters will not he consid­
ered in resolving the Dickerson Petition for Reconsideration in
this :'t'Oceeding.
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246C3 upgrade for Station WXOF. However. in paragraph
3(c) of the Appendix to the NOlleI', we expressly alerted all
potentially interested parties that "the filing of a counter­
proposal may lead the Commission to allot a different
channel than was requested for any of the communities
involved." A summary of the iVoliee was published in the
Federal Register on September 15. 1992. 57 FR 42537.
thereby affording all interested parties notice of the pro­
posed upgrade. Second. we are not reljuired by either our
Rules or the Administrative Procedure Act to issue a sepa­
rate NOlieI' for every channel under consideration. See
Pinewood, Soulh Carolina, 5 FCC Rcd 7609 (1990): citing
Medford and Grants Pass, Oregon. 45 RR 2d 359 (1979):
Pensacola, Florida, 62 RR 2d 535 (19H2). The NOlieI' elic­
ited counterproposals and announced the possibility of al­
lotting alternate channels to any community in MM
Docket No. 92-195. The fact that the Report and Order
allotted an alternate channel to Beverly Hills which. in
turn. precludes any subsequent consideration of a 6-kilo­
watt operation for Station WEAG-F\1. was merely doing
that which we announced that we could do. :\s such. this
procedure meets the "logical outgrowth" test applied to
detcrmine whether a rule making action is based on ade­
quate notice and opportunity for public participation. See
Weverhaeuser Company I'. Coslle, 590 F.2d ]O!1,1031 (D.C.
Cir. 197H): Owensboro on lhe Air t'. Unlled Shill'S. 262 F.2d
702 (D.C Cir. 1958).

5. It is also our view that we correctly applied the former
FM spacing requirements now set forth in Section
73.21.l(c)( I) of the Rules with respect to the Channel
292C3 allotment at Beverly Hills. As stated earlier. Heart of
Citrus filed its Petition for Rule Making on September 29.
19H9. In accordance with Amendmenl of Part 73 of the
Rules to Provide for an /1ddilional FJ4 Shuion Class (Class
C3) and to Increase the Maximum Transmilling Power for
Class A FM Stalions. 4 FCC Rcd 6.)75 (1%9) (",\1ileage
Separation Order"). the Heart of Citrus Pctition for Rule
\1aking. and all other petitions for rule making filed prior
to October 2. 1<.)89. were processed pursuant to the rules
then in effect. The former I'M spacing reljuirements speci­
fied a 13S-kilometer separation between a Class A and a
Class C3 co-channel I'M allotment Furthermore. the pro­
cedure discussed in the preceding paragraph for consider­
ing alternate channels was in effect at the time Heart of
Citrus filed its Petition for Rule Makll1g and remains in
effect. The Heart of Citrus Petition for Rule Making was
merely examined and considered In accordance with the
rules in effect on the date it was filed. There is nothing in
Mileage Separation Order that woulJ suggest that we would
not follow our procedures with re'ipect to considering al­
ternate channels in a rule making proceeding.

6. Accordingly. IT IS ORDERUJ. l'hat the aforemen­
tioned Petition for Reconsideration filed by Dickerson
BroaJcasting. Inc .• IS DENIED.

7. For further information concerning this proceeding.
contact Robert Hayne. Mass Media Rurcau. (202) 634-6530.
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